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BlJIWNlY

Rone o£ the other applicants in this proceeding are entitled to the award

o£ any integration credit. There£ore, proposed signal coverage becoaes the

deci.ding £actor in this proceeding. Ohio Radio Associates, Inc. (-ORA-) is the

pre£erred applicant under this criteria. It will provide new nighttiae service

to under-served areas. Rone o£ the other applicants would provide such service.

ORA, in any event, challenges the co-ission' s integration policy as

arbitrary, capricious, irrational, and otherwise contrary to the public interest.

The superior engineering and signal coverage proposal o£ ORA, which would provide

new service to under-served areas and which would operate non-directionally £E1Ml

a £ully-spaced tower site, would £urther the eo.aission's ca.parative hearing

policies and the public interest auch aore than the arti£icial, unrealistic, and

contrived integration proposals o£ the o'ther applicants.

David A. Ringer is not entitled to any integration credit. Be £ailed to

advance a speci£ic and convincing proposal to divest or terainate his current

£ull-tiae occupation and business as a land developer. The very existence o£ an

outside business interest renders questionabl.e an integration co8ai.taent in the

absence o£ additional. showings by the appl.icant as to the rel.iabil.ity o£ its

integration proposal.

ASP Broadcas'ting Corp. (-ASP-) is not entitled to any integration credit.

Its integration proposal. is inherently incredible and its application was £oraed

in a aanner irreconcilable with the exercise o£ sound business judgaent. It is

siaply unbelievable that an experienced broadcaster and businessaan would agree,

after a one hour aeeting, to give alaost two hundred thousand dollars to a

virtual. s'tranger, who aerely wants to save the jobs of her co-workers, and have

no control over the use of his £unds and ask no substantive questions about the

station in which he woul.d be investing. ASP aust also be denied integration

credit because no corporate agreeaents insulate the non-voting stockholder £roa

iaperaissible invol.veaent in the corporation.

-ii-
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Wilburn XDdustries, Xnc. (-WXX-) is not entitled to anI' integration credit.

The purported integrated stockholder stated that he intends to retire at age

sirlr-fi"e, which tIOuld be in April 19901. Therefore, his integration pledge has

no p8r1UUlence. Integration credit aust also be denied because the purported non

"oting stockholder has control o"er the checking account aDd the disburseaents

for the application.

Shellee F. Da"is is not entitled to any integration credit. She failed to

advance a specific aDd convincing proposal to divest her current full-tiae

occupation and business. IIoreover, it is siaply unbelie"able that Da"is will

dispose of a successful and UD8Drtgaged business in order to start a new aDd

.artgaged business which she knows nothing about and had no interest in until the

tiae for filing applications. Integration credit aust also be denied because

parts of Davis' hearing exhibit are incorrect. Therefore, her integration

representations ha"e no credibilitr.

-iii-
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PROPQSID PIIIPIIGS OP pm up CORCLUSIOIS OF LAW

IptrocJuctiop,

1. Ohio Radio A••oci.t•• , Inc. ("ORA"), by it••ttorn.y., pur.u.nt to

S.ction. 1.263 .nd 1.264 of the Co..i ••ion'. Rul•• , h.reby .ubait. it. propo.ed

finding. of f.ct .nd conclu.ion. of l.w in this proceeding. In Be.ring

pe.iqp,.tion 0rd.r ("IDO"), 8 FCC Red 2651 (NKB 1993), 58 Fed. Reg. 21580, pub.

April 22, 1993, the Chi.f, Audio Servic•• Divi.ion, acting pur.uant to d.l.g.ted

.uthority, d••ignated the .pplication. of ORA, David A. Ring.r ("Ring.r"), ASP

Bro.dc••ting Corp. ("ASP"), Wilburn Indu.tri•• , Inc. ("WII"), and Sh.ll•• P.

Davi. ("D.vi.") for he.ring und.r the .t.nd.rd coapar.tiv. i ••u.. Thi. i ••u.

includ.. wh.ther a pref.r.nc. .hould b. .warded to one of the applicant. a. to

the ar.a. and popul.tion. which it would provide 60 dBu or 1 aV/a ••rvic••nd

which it would provide ••rvic. to und.r-••rved .r•••• IDO, 2653, par•• 17.

2. Two oth.r .pplic.tion. which were d••ignated for h••ring, Kyong J.

llatchak .nd W••t.rvill. Bro.dc••ting Coapany, Liait.d Partn.r.hip, w.r. di.ai••ed

with pr.judice. M.wor.Ddga Opinion and Ord.r, PCC 93M-324, r.l. Jun. 3, 1993;

IIMtor.pdga Opipiop .Dd Order, FCC 93M-510, r.l. Augu.t 9, 1993.

3. Th. pr.-h••ring conf.r.nc. and .xhibit .xchang. w.r. h.ld on Augu.t 16,

1993. The .dai••ion•••••ion w•• h.ld on Augu.t 20, 1993. Th. h.aring w•• h.ld

on Augu.t 31, 1993. All .uch conferenc•• , ••••ion., and h••ring. w.r. h.ld in

Wa.hington, D.C. Th. r.cord wa. clo.ed on OCtob.r 8, 1993. Ord.r, FCC 93M-642,

r.l. OCtob.r 8, 1993.

PRQPOSID FIIIPIRGS or FACT

Are.. ap,d Popul.tion

4. Th••pplic.nt. will provide 60 dBu or 1.0 aV/a .ervic. to the "ar••••nd

popul.tion •• noted belowl

Applicant kg Populatiop

ORA 2,476 .q. a. 597,617

Ring.r 2,363 604,567

Asr 2,052 607,783

Wilburn 1,828 404,608

D.vi. 2,319 629,837



.

The.e area. and population curr.ntly r.c.iv. five (5) or .or. daytta. broadca.t

.ervice. (Jt. Bx. 1, pp. 2-3; Tr. 40-42).

5. ORA will provide a fourth (4th) new nightttae ••rvic. to an ar.a of 18

.q. ka. with 183 per.on. and will provide a fifth (5th) new nighttia•••rvice to

an area of 61 .q. ka. with 2,251 per.on.. Hon. of the oth.r applicant. will

provide a n.w nightttae .ervice to und.r-.erved ar.a. (Jt. Bx., p. 3; Tr. 40-42).

Ohio Radio A••ociate•• Inc.

Owner.hip structure

6. ORA i. an Ohio corporation which was incorporated on January 31, 1992.

The corporation has four dir.ctor. and .tockhold.r., who .ach have a twenty-fiY.

per cent equity and yoting int.re.t. Th. Dir.ctor. and .tockhold.r. are Jo••ph

D. Carney, John J. Carney, J .... A. Carn.y (who are broth.r.), and John N. Nino.

Th.r. are no non-yoting .tockhold.r.. John J. Carn.y i. the Pr••id.nt. Jo.eph

D. carn.y i. the S.cr.tary and Vice-Pr••id.nt. J .... A. carn.y is the Tr.a.ur.r

and Vice Pre.id.nt. John N. Nino i. the A••i.tant Secr.tary, A••i.tant

Trea.urer, aDd Vice Pre.ident (ORA Bx. 1, p. 1; Tr. 103-106).

Integratiop

7. ORA do•• not propo.e to int.grat. it. own.r. into ..nag•••nt (ORA Bx.

1, p. 1; Tr. 103-106).

Div.rlification

8. .eith.r ORA nor it••tockholder. control or own (including non-voting

.tock or ltaited partn.r.hip intere.t.), or have any cognisabl. or attributable

intere.t (..nag_.nt, _ployaent, con.ultant, tru.t•• , offic.r, dir.ctor, ~)

in any All, PII, n, or Lr.rV broadca.t .tation., cable tel.vi.ion .y.t_.,

new.paper., or oth.r recognised aediua of .... co_unication., oth.r than ainor

.tock inter••t. of 1••• than five (51) per cent in publicly traded coapanie.

which aight own .... aedia intere.t.. ORA aDd it••tockhold.r. have no .uch DOn

cognisable or non-attributabl. intere.t. in the We.terville or COluabu., Ohio,

aarket area (ORA Bx. 1, p. 1; Tr. 103-106).

- 2 -
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Auxili.a Power

9. ORA will provide .uxili.ry pow.r .t it••tudio .Dd tow.r .it. (ORA Bx.

1, p. 1; Tr. 103-106).

D.vid A. RiM.r

Own.r.hip structur.

10. Ring.r i ••n individual .pplic.nt (Ring.r 8x. 1, p. 1; Tr. 43-45).

I ptegr.tiop

11. Ring.r w•• born March 20, 1941 err. 137). B. propo••• to t.rain.t•

• 11 oth.r ..ploya.nt, r.loc.t. to W••t.aill., .nd ••a •••• full-tiae Gen.r.l

Man.g.r of the .t.tion. Bi. duti•• would includ. ov.r.ll r ••pon.ibility for

.al•• , per.onn.l, .nd iapl...nt.tion of the .t.tion'. Equal Baploya.nt

Opportunity (B8O) prograa (Ring.r Bx. 2, p. 1; Tr. 43-45). Ring.r" curr.nt

occup.tion i. l.nd d.v.loper. B. buy••nd ••11. l.nd for d.v.lopa.nt. Thi. i •

• full-tiae job (Tr. 143, 157).

12. Ring.r i. curr.ntly • p.rty to • four-y••r non-coapet••gr._.nt with

AD, Inc., which .nd. in OCtob.r 1994. Thi. co.p.ny i. involved in new.paper

.dv.rti.ing .nd publi.hing fr•••hopper guid... Th. non-coapet••gre...nt cov.r.

the .ntir••t.t. of Ohio .nd prohibit. Ring.r froa coapeting with AD, Inc. Th•

• gr....nt do•• not cl••rly liait it••lf to n.w.p.p.r or print coap.tition.

Ring.r d.clined to produc•• copy of the .gr••••nt (Tr. 150-155).

Qu.lit.tiv. lDh.nc,.,pt.

13. Ring.r ..k•• DO cl.ia •• to p••t loc.l r ••id.nc. within the propo.ed

••aic••r •• (Davi. 8x•• 4-5; Tr. 276-281). B. cl.ia•• pr.f.r.nc. for future

local r ••id.nc. in W,.t,aill. (Ring,r Bx. 2, p. 1; Tr. 43-45). Ring,r h•• n.v.r

looked .t .ny pro.pectiv. housing in We.t,aill" or ,v,n vi,it,d th, faciliti,.

of d.funct St.tion WBBY-PM, in W••t.rvill., which h. int.nd. to 1..... Ring.r

bought hi, curr.nt r ••id,nc. in Coluabu., Ohio, in Jun. 1992 (.0•••ix 8Onth•

• ft.r filing hi. PM .pplic.tion) .nd h....d. no plan. to ••11 th.t hou•• , which

i •••ingl.-faaily dw.lling 1••• than five ail., froa W••t.aill. (Tr. 138, 141

143, 160).

- 3 -



1&. RiDger claia. a prefereDce for civic activities through participatiDg

a. a volUDteer for the SalvatioD Aray, Toy. for Tot., aDd the ChildreD'. Ho.pital

(RiDger Bx. 2, pp. 1-2; Tr. &3-&5). It i. Dot clear whether these activities

were withiD the propo.ed .ervice area (Tr. 1&&-1&5, 166, 276-281). Ruger claia.

a prefereDce for .0118 five year. total pa.t broadca.t experieDce as a Dews

reporter, progr.. director, aDd statioD OWDer (RiDger Bx. 2, p. 2; Tr. 43-45,

159) •

Diyer.ification
15. RiDger i. curreDtly a tweDty-five (25\) per ceDt OWDer, officer, aDd

director of StatioD WYBZ-PK, Crook.ville, Ohio. ID the eveDt of graDt of hi.

We.terville applicatioD, RiDger propose., prior to the coaaeDce.eDt of progr..

te.t authority, to sell his iDterest, teraiDate his _ploy.eDt, aDd aDy

cODDectioD he aay have with BtatioD WYBI-PM, aDd with aDy other .edia iDtere.t

which he aay have (RiDger Bx. 4, p. 1; Tr. 44, 47-49, 137, 154-155, 158, 163

16&).

16. StatioD WYBI-PM i. OWDed by a clo.ely-held cOrPOratioD which has three

other tweDty-five (25') per ceDt .tockholders. RiDger did Dot approach aDy of

the other OWDers about buyiDg hi. iDterest UDtil OCtober 1992, which was teD

aoDth. after the filiDg of the We.terville applicatioD. He has DO writteD

agre_eDt with the other .tockholders a. to purcha.e of his iDterest (Tr. 145

1&8) •

Auxiliarv Power

17. Ruger proposes to provide auxiliary power at his .tudio aDd tower

.ite (RiDger Bx. 3, p. 1; Tr. 44, 46-&7). RiDger failed to iDclude auxiliary

power geDerators iD hi. cost estiaate. at the time of filiDg his applicatioD.

Such it_s were Dot iDcluded UDtil after hi. July 16, 1993, depositioD, wheD this

aatter wa. rai.ed by Oppo.iDg cOUD.el. The statioD he curreDtly OWDS, WYBZ-PK,

doe. Dot have auxiliary power (Tr. 145, 166-167).

- & -
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ASP 'roadca.tipg Corp.

Owner.hip Structur.

18. ASP i. an Ohio corporation which wa. incorporated in D.ceaber 1991.

Ardeth S. Pri•••ll own. twenty-five (25\) per c.nt of the .quity and i. the

Pre.ident, S.cretary, and .ole director of the corporation. S.v.nty-fiv. (75\)

per cent of the equity i. owned by Tho... J. Beauvai., who i. purportedly a non

voting .tockholder (ASP Bx. 1; WII Bx. 3; Tr. 50-51, 174-175).

Integratiop

19. Prinell wa. born Deceaber 25, 1942. She propo.e. to be the full-tiae

General Manager of the We.terville .tation. She propo.e. to over.ee all a.pect.

of .tation operation., including .ale., progr...ing, and per.onnel. All .tation

per.onnel would report to her. Any oth.r bu.in••••• and .mploym.nt would be

terainated (ASP Bx. 3, pp. 1, 3; Tr. 50-57).

20. Fri••ell hal .pent .a.t of her .oae twenty year broadca.t career in

non-..nag_nt ..ployee po.ition.. The .01e exception wa••erving for about one

year a. a caretaker Gen.ral Manager of Station WIlY-PM in We.t.rvill.. Thi. waf

when the licen.e revocation appeal wa. in it. final throe. (ASF Bx. 3, pp. 2-3;

Tr. 50-57, 243-244). At the tiae the .tation lo.t it. appeal and went off-the

air in Deceaber 1991, Fri••ell ..de the deci.ion to atte.pt to obtain the licen.e

.0 that the th.n .xi.ting ..ploy••• could be r.-hir.d. According to Fri•••ll,

..ny of the ..ployee. were in tear. about the pro.pect of lo.ing their job.. The

.ituation waf very e.ational (ASF Bx. 3, p. 3; Tr. 50-57, 178, 227-228).

21. Pri••ell knew nothing about how to obtain the licen.e and did not have

the financial re.ource.. She went to a friend, Joanne Ada•• , for h.lp (Tr. 178

179). Ad... had previou.ly be.n an applicant for a new PM con.truction perait

in Delaware, Ohio. She wa. the voting .tockhold.r of the applicant and owned

twenty (20\) per cent of the equity. 'eauvai., an experienced broadca.ter, waf

the purported non-voting .tockholder and owned .ighty (80\) per cent of the

equity. Ada•• was awarded the perait for Delaware, but on appeal .ettled with

the coapeting applicant becau.e .he had a heart condition which purportedly would

- 5 -
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pr.v.nt h.r froa working .t the .t.tion. Ad....nd Be.uv.i. w.r. p.id .n aaount

in .xc••• of th.ir .xpen••• to di••i •• the Del.w.r••pplic.tion (ASP Ex. 2; Tr.

50-52, 180, 246-253, 261-263).

22. Ad... told Prin.ll about Be.uv.i••nd to cont.ct him about providing

financi.l.upport. Pri•••ll t.l.phoned Be.uv.i. (Tr. 178-181,251). Th.y th.n

••t in COluabu. on Deceab.r 13, 1991, which w•• two w••k. b.for. the filing

d••dlin.. Thi••••ting l ••ted about on. hour, including .ocial t.lk (Tr. 192

193, 251). Pri•••ll .nd Be.uv.i. only t.lked about the divi.ion of own.r.hip in

the .pplication .nd g.n.r.lly .bout hi. financi.l backing (Tr. 196-197, 203, 251,

254).

23. Pri•••ll and Beauvai••gr.ed to u•• the .a•••har.hold.r. agr....nt

•• in the Delawar••pplication (Tr. 194-195, 197-199, 214, 239, 253, 259-261).

Th.y did not talk about the .p.cific t.ra. of • shar.hold.r. agr••••nt (Tr. 196

197, 205-206); the tot.l aaount of 8On.y n••d.d for the propo••d .t.tion (Tr.

198-199, 204-205, 254-255); how the fund. Be.uvai. provid.d would b. u••d (Tr.

205); the budg.t for the propos.d .tation (Tr. 199, 254-255); the pot.nti.l

profitability of the propo••d .t.tion (Tr. 201, 204, 263); • busin••• plan for

the propo.ed .t.tion (Tr. 199, 254-255, 265); the foraat of the propo.ed .t.tion

(Tr. 203, 268-269); the ch.nc•• of winning the construction perait (Tr. 269); the

pa.t fin.ncial and bu.in... hi.tory of station WBBY-PN, which ASP int.nd. to

1•••• (Tr. 203-204); the ••l.ry for Pri•••ll a. G.n.ral Manag.r (Tr. 203-205,

269); Pri•••ll'. pa.t bro.dca.t .xp.rience (Tr. 230, 269); Beauvais' bu.iness and

broadc••t .xperi.nc. and bro.dc••t holdings (Tr. 231, 233, 238, 269); or hi.

r.l.tion.hip with Ad... (Tr. 231). B.auvai. h.d n.ver li.tened to the .ign.l of

St.tion WBBY-PN, or d.t.rain.d the cov.rage for the propo••d station (Tr. 200

201, 265). B. ha. n.v.r ch.ck.d Pri•••ll' s r.f.r.nc.s, other than through Ad...

(Tr. 265).

24. Pri•••11 cont.ct.d B••uvai.' PCC attorn.y about r.pr••enting ASP. B.

w.. unable to do .0 b.c.us. hi. l.w fira r.pr.sented .nother applicant in the

W••t.rville proc.eding (Tr. 270-271). Ada•• r.f.rred Pri•••ll to a loc.l

- 6 -
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attorn.y to pr.par. the corporat. docua.nts, including the shar.hold.rs agr._.nt

(~r. 238). ~is agr._.nt was signed by Fri•••ll and "auv.is on Deceab.r 23,

1991. ~.y had not had any •••tings or discussions sinc. the •••ting of D.ceab.r

13 (~r. 184, 192, 240). ~. shar.hold.rs agr__.nt is id.ntical to the on. for

the Delawar. application, .xc.pt for • slight diff.r.nc. in the division of

equity (~r. 194-195, 198-199, 214, 239).

25. Und.r the shar.hold.rs .gr._nt, Fri•••ll is to provide twelve

thousand ($12,000) dollars in capit.l contributions to ASF (WII Bx. 3, p. 3; ~r.

182-186, 210). She did not .t the tia. of .x.cuting the .gr._.nt provide

"auvais with h.r personal b.lanc. sh••t, or writt.n docua.nt.tion of h.r

financ.s (~r. 231, 271). Fri•••ll h.s l.ss th.n tw.nty-fiv. thous.nd ($25,000)

doll.rs in the bank (~r. 209-210). Und.r the sh.r.hold.rs .gr••••nt, B••uv.is

is to provide • tot.l of nin.ty-six thousand ($96,000) doll.rs in c.pital

contributions .nd a lo.n in the aaount of on. hundr.d thous.nd ($100,000) dollars

(WII Bx. 3, p. 3; ~r. 184-185, 187, 191, 210, 214).

26. In .ddition to the sh.r.hold.rs .gr••••nt, • cod. of regul.tions was

adopted for ASF. ..ith.r the sh.r.hold.rs .gr....nt, nor the cod. of

regulations, prohibits "auv.is fro. b.ing .n ..ploy•• of ASF or the st.tion,

froa b.ing an ind.pend.nt contr.ctor, fro. b.ing .n .g.nt, fro. b.ing involv.d

in the corpor.tion or station, fro. trans.cting busin.ss for the corporation or

station, or fro. ca.8unicating with Fri:...ll .s to the d.y-to-d.y busin.ss of the

corpor.tion or st.tion (WII Bx. 3; D.vis Bx. 3; ~r. 184-185, 206-208, 210, 216,

218, 222).

Qualitativ. Iphanc...nts

27. Fri•••ll aak.s no cl.ia for r.sid.nc. within the propos.d s.rvic•

• r.a. She cl.ias a pr.f.r.nc. for civic .ctiviti.s in W.st.rvill. through

coll.cting sho.s for the ho••l.ss in 1990-1991 .nd through p.rticipating in

fUDdraising for TV Discov.ry Playl.nd .nd Childr.n's Hospit.l (ASF Bx. 3, p. 2;

~r. 50-57). H.r .ctu.l involv•••nt w.s only talking to people about

particip.ting (~r. 223-224). Fri•••ll cl.ias • pr.f.r.nc. for so•• twenty y••rs
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of pa.t broadca.t experience. Thi. ha. been in non-..nag_ent po.itiona, except

for about one year in which ahe .erved a. a caretaker General Manager of station

WBBY-PM while it. licen.e revocation appeal wa. in it. final throes (ASF Bx. 3,

pp. 2-3; ~r. 50-57, 2&3-24&).

Diver.ificatiop

28. Fri••ell has no owner.hip or intere.t in any aediua of ....

coaaunication.. "auvai. i. the fifty (50') per cent owner of the Patten

COrporation, which own. a sub.idiary that i. the licen.ee of Station WB~I,

Pinconning, Michigan. Patten i. the fifty (50') per cent non-voting .tockholder

of a peraittee of a new PM .tation in ~ru••ville, Alab.... Beauvai. i. al.o the

fifty (50') per cent owner of G~ Leasing, Inc., which ha. an eighty (80') per

cent owner.hip intere.t in Station WPGR-FM, Grand Rapid., Michigan, where he

currently .erve. a. General Manager (ASF Bx. 2, p. 1; ~r. 50-52, 175, 2&6-251).

Auxiliarv Power

29. ASF propo.e. to provide auxiliary power at it. .tudio and tower .ite

(ASF Bx. &, p. 1; ~r. 51, 58). Fri••ell did not budget for auxiliary power

generator. in ASF'. co.t e.ti.ate. and did not know at the tiae of filing the

application how auch auxiliary power would co.t. She fir.t found out what the

co.t would be after her depo.ition on July 13, 1993, when the issue wa. rai.ed

by oppo.ing coun.el. Fri••ell propo.ed auxiliary power in ASF'. application and

hearing exhibit becau.e her FCC counsel thought it was a good idea. At the tiae

.he wa. General Manger of Station WBBY-FM, that .tation had an auxiliary

generator only at the .tudio. It rarely worked (~r. 2&2-24&).

Wilburn Indu.trie•• Inc.

Ownership Structure

30. WII i. an Ohio corporation which was incorporated on Dec~er 27,

1991, and reorgani.ed on January 27, 1992. The corporation has no by-laws or

ainute., other than one.-o. Charles W. Wilburn has been issued three hundred

.eventy-five (375) share. of voting stock. Bernard P. Wilburn has been issued

three hundred .eventy-five (375) .hare. of non-voting stock. Charles repre.ent.
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~h.~ h. i. ~h••01. offic.r .nd dir.c~or of ~h. corpor.~ion. Docuaen~. on file

wi~h ~h. S~.~. of Ohio repr•••n~ ~a~ Bernard i. ~he Secre~.ry of ~he corpor.~ion

(WII Ex. 1; D.vi. Ex. 6; Tr. 59-63, 285, 323-326, 354).

Ip~eqra~iop

31. Chari•• w•• born April 23, 1929. •• propo••• ~o b. ~he full-~iae

Gener.l Man.ger of ~h. We.~ervill••~.~ion. •• would ov.r.ee ~h. day-~o-d.y

oper.~ion. of ~h. .~.~ion .nd .upervi.e progra_ing, s.l•• , e.ployaen~, .nd

.daini.~r.~iveaa~~er.. Ch.rl.s propo.es ~o ~.rain.~e his curren~ l.w pr.c~ice

.nd ~o liai~ any o~h.r busin••• ac~ivi~ies which would conflic~ wi~h hi. du~i.s

.~ ~h. W••~.rvill. s~.~ion (WII Ex. 2; Tr. 59-63, 284-285). Chari•• in~.nd. ~o

r.~ire a~ age .ix~y-five, which would be in April 1994 (Tr. 346).

32. Chari•• gr.du.~ed fro. l.w .chool in 1963 and has b••n prac~icing

gener.l l.w in Circl.vill., Ohio, sinc. gradua~ion. .e h•• engaged. in or aanaged

no o~her busin.s., o~her ~han .cting as • fiduci.ry, and h•• nev.r .old

adv.~i.ing. Bern.rd, hi••on, join.d hia .s a pa~n.r in 1984 (Tr. 286-287,

309, 314, 356). They ••ch work no aore ~h.n 35-40 hours per w.ek. Th. law fira

i. • two-person pa~nership. They have on. ..cr.~ary, but no paral.gal or

bookk••per. Ch.rl•••nd B.rn.rd divide ~h. profi~. on .n .qual ba.is, al~hough

Ch.rle. own. ao.~ of ~he physic.l ••••~. of ~he law fira (Tr. 289-290, 316-318,

357). In 1991 .nd 1992, .ach had abou~ ••v.n~y-fiv. ~hou.and dollar. in inco.e

fro. ~h. law fira. In 1993, ••ch ha. 80 far received abou~ two hundred. fif~y

~hou••nd doll.rs (Tr. 338, 351).

33. Ch.rl.. and Bern.rd ~ogether prepared. .nd fil.d ~h. W••~.rville

.pplic.~ion (Tr. 292-293, 295, 297-298, 300, 302-303, 322, 345, 373). Bern.rd

.igned ~he ce~ific.~ionpage (Tr. 363). A~ ~he ti•• of pr.paring and filing ~he

WII .pplica~ion, Ch.rle••nd Bern.rd h.d no PCC coun••l (Tr. 292-293). They

decided. ~o be equal pa~ner••nd ~o share ..nag..en~ du~i•••~ ~h. s~a~ion (Tr.

294, 362). Charles in~ended ~o be Assi.~an~ ~o ~he Progr.. Dir.c~or and Bernard

in~ended ~o b. As.is~.n~ ~o ~he programaing Dir.ctor (Tr. 303, 363). Th.y would

e.ch work ~wen~y (20) hour••~ ~he s~ation and con~inue spending .0•• ~hi~y-five
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~o forty (35-~0) hour. per week prac~icing law (Tr. 331, 36~-365). .el.on

BIlbrey, a friend and experienced broadca.~er, would play a .ignifican~ aanag_en~

role a~ ~he s~a~ion (Tr. 311-313, 315-316, 3~6, 36~, 366).

3~. Af~er filing ~he We.~erville applica~ion in Decellber 1991, Charle. and

Bernard re~ained PCC coun.el for WII. They were ~old by PCC coun.el that WII'.

owner.hip .truc~ure and propo.ed ..nag_ent wa. inferior under PCC coapara~ive

policie.. PCC coun.el advi.ed Charles and Bernard to reorganize the corpora~ion

~o aake Charle. ~he .ole voting .~ockholder and to aake Bernard a non-vo~ing

.~ockholder. They were al.o advi.ed ~ha~ Charle••hould propo.e to be ~he full

~iae (~O hour per week) General Manager of the .tation and that Bernard should

have no aanage.en~ dutie.. Charles and Bernard duly co.plied with the directive

of their PCC counsel (Tr. 292-29~, 305, 307-308, 361-362). They neverthele••

• ~ill in~end for BIlbrey ~o have a significant aanag_ent role a~ ~he .~ation.

Charle...y actually only .erve a. an a ••i.tant to BIlbrey, and not a. General

Manager (Tr. 313, 315-316, 3~6).

35. Charle., who ha. a wife, claia. that he will en~irely give up hi. la.,

practice and ~urn it over to Bernard, who would pay no con.idera~ion for it (Tr.

288, 300-301, 316, 319-320, 367). Charle. would continue to pay half of the rent

on ~he la., fira office .pace (Tr. 318). Be would not receive any inco.e fro. the

law fira and would not ini~ially have a .alary fro. ~he .~ation (Tr. 319, 368).

36. By acquiring Charle.' law practice, Bernard would be required ~o work

.o.e eighty hour. per week. Be would need to hire an attorney to help hia.

Bernard ha. aade no effort to obtain legal help (Tr. 301, 317, 3~~, 371).

According to Charle., hi. tran.ition fro. the law fira ~o ~he radio .tation would

be gradual. Be ha. no tiae fr..e in .ind (Tr. 3~2-3~3).

37. Charle. claia. that he alway. in~ended to retire fro. the practice of

law at ~hi. ~iae, regardle.. of .,hether he went in~o ~he radio bu.ine.. a. a

full-tiae ..nager. Bernard contradicted hia on this point. According ~o

Bernard, Charles would have continued to practice la., under the original part

~iae aanage.ent plan (WII Bx. 2; Tr. 59-63, 365).

- 10 -



r

38. At: t:he t:iae of not:ifying t:he St:at:e of Ohio on January 27, 1992, of t:he

reorgani.at:ion, Bernard was t:he Secret:ary of t:he corporat:ion. The St:at:e of Ohio

has never been not:ified t:hat: Bernard i. not: t:he Secret:ary. Ohio law require.

t:hat: a corporat:ion have t:wo .eparat:e officer. t:o .ign cert:ain filing. wit:h t:he

.t:at:e (Davi. Bx. 6; Tr. 323-329, 354). Moreover, according t:o Bernard, becau.e

of t:he fift:Y/fift:y equit:y divi.ion of t:he corporat:ion, Charle. doe. not: have

po.it:ive cont:rol of t:he corporat:ion and applicat:ion, only negat:ive cont:rol (Tr.

361).

39. WII has no checking account:. All fund. for t:he preparat:ion and

pro••cut:ion of t:he WII applicat:ion have coae fro. t:he law fira part:ner.hip

account:. Bernard i. a fift:y (50') per cent: general part:ner of t:he law fira (Tr.

289, 356, 358-359, 367, 370).

oualitat:ive Bghapce.ent:.

40. Charles ..ke. no claia for pa.t: re.idence in t:he propo.ed .ervice

area. •• propo.e. t:o .eve t:o We.t:erville, which is .o.e nine aile. fro. hi.

current: re.id.nce (WII Bx. 2; Tr. 59-63, 285, 321).

Diyerlificat:ion

41. lIeit:her WII, nor it:s .t:ockholder., have any int:ere.t: in or connect:ion

wit:h any ot:her aediua of .... c08aunicat:ion. (WII Bx. 1; Tr. 59-63).

Auxiliarv Power

42. WII do•• not: propo.e t:he u•• of auxiliary power (WII Bx•• 1-2; Tr. 59-

63).

Sh.llee P. Davi.

ownership structure

43. Davis i. an individual applicant: (Davi. Bx. 1, p. 1; Tr. 64-102).

Int:eqrat:iop

44. Davi. was born April 8, 1956 (Tr. 375). She propo.e. t:o be t:he full

t:iae General Manager of t:he We.t:ervill••t:at:ion. .er dut:ie. would include

ov.r••eing and a.suaing ult:iaat:e re.pon.ibilit:y for t:he day-t:o-day act:ivit:ies at:

t:he .t:at:ion. Davi. propo••• t:o t:erainat:e all ot:her paid _ploy.ent: and .ell her
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exi.~ing bu.ine•• in order ~o effec~ua~e her in~egra~ionpledge (Davi. Bx. 1, p.

1; Tr. 66-102).

65. Davi. i. curren~ly ~he Pre.iden~, ..nager, and .ole owner of Bri~~

Bu.ine•• Sy.~_., Inc. ("Bri~~" ), which i. loca~ed in COlWlbu.. She has been ~he

owner .inc. 1988 and per.onally ..nage. ~he company. Bri~~ i. an offic.

equipaen~ deal.r. I~ has dealer.hip. wi~h Pana.onic and Xerox. Sinc. 1991,

Bri~~ has had gro•• yearly revenu•• of ov.r one .illion ($1,000,000) dollar••

I~ has b••n naaed ~h. numb.r one d.al.r in ~h. Mid-We.~. Davi. a~~ribu~e. ~h•

• ucce•• of Bri~~ ~o her per.onal involv...n~. She i. a hand.-on aanag.r and

per.onally handle. ~h. large.~ accoun~.. Bri~~'. cu.~o..r. incIud. Anh.u.er

Bu.ch, Aaerican Blec~ric Power CO., COlWlbu. Public School., Ohio S~a~e

Univer.i~y, S~a~. of Ohio, COlumbus Bar A••oc., and Bak.r & Bo.~.~l.r. Davi.'

~o~al co.pen.a~ion and profi~. fro. Bri~~ in 1992 w.re abou~ on. hundr.d five

~ou.and ($105,000) dollar. (Davi. Bx. 1, a~~ach. A; Tr. 66-102, 376-380, 382,

618-620, 622, 625-626, 630, 639).

66. Davi. has aad. no .ffort ~o ••11 Bri~~. Ho apprai.al has been done

a. ~o ~h. fair aark.~ value of ~h. company. If Davi. could no~ ob~ain an

accep~abl. price, .he would no~ ••11 Bri~~. Th. value of Bri~~ a. a company

include. i~. righ~ ~o .ell Pana.onic and X.rox equipaen~. The.e dealer.hip. can

no~ be .old or a ••igned wi~hou~ ~h. prior wri~~en perai••ion of Pana.onic and

Xerox. Davi. has aade no inquiry abou~ ob~aining .uch con••n~. Bri~~ i. no~

encumbered wi~h any bank loan. or aortgag... Th. propo.ed W••~.rville .~a~ion

would b. encumbered wi~h a bank loan and aortgag. (Ringer Bx•• 5-6; Tr. 383-386,

386, 388-390, 393-396, 398-600, 620).

67. Davi. fir.~ learned of ~h. availabili~y of ~h. We.~ervill. frequency

in November-December 1991. Prior ~o ~ha~ ~iae, sh. had no in~.res~ in owning or

opera~ing a radio .~a~ion. She had consid.red going in~o ~h. flow.r arranging

or pic~ur. fraaing bu.in.... Reginald Davi., h.r hu.band, was pr.viou.ly an

applican~ for PM con.~ruc~ion perai~. in Indianapoli., Indiana, and in upper

Arlin~on, Ohio, which i. near Columbus and W••~erville. Be did no~ have an
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.c~ual in~.n~ ~o own .nd oper.~•• r.dio .~.~ion .nd r.c.ived • paJllen~ in

••~~l_en~ of .~ l •••~ one of ~he .pplic.~ion.. Ben Davi., h.r bro~h.r-in-l.w,

h.d pr.viou.ly b••n .n .pplic.n~ for an PM con.~ruc~ion perai~ in Buron, Ohio.

Be r.ferred Shell.e ~o hi. FCC coun••l for her ~o u.e in ~h. We.~ervill.

proc.eding. R.ginald ~old Sh.ll•• ~o do wha~ her FCC coun.el .aid ~o do. pee

coun.el referred her ~o an engineer, found her a ~ower .i~e, prepared co.~

••~iaa~e. for her, and prepared a fora bank loan le~~er (Tr. 393, 401-406, 436

437) •

48. Davi. in~.nd. ~o 1•••• ~h. facili~i•• of defunc~ S~.~ion WBBY-PM. She

do•• no~ know ~he pa.~ inco•• or oper.~ion.l co.ts for ~h.~ .ta~ion. D.vis h••

n.v.r done a aarke~ .naly.is a. ~o a foraa~ for her propo.ed .~ation, has don.

no r ••••rch •• to its po~en~ial profi~abili~y, has aade no revenue projec~ion.,

doe. no~ .c~ually know how .uch i~ would co.~ ~o opera~e ••~.tion, doe. no~ know

~h. ov.rall radio adverti.ing revenue. for ~he local aark.t, doe. no~ know

any~hing about ~he profi~abili~yof l"M radio .ta~ion. in the ColUJlbus area, doe.

no~ know any~hing abou~ radio adv.rti.ing rev.nues, and doe. no~ know any~hing

abou~ ~he econo.ic .t.~e of r.dio in gen.ral. Davi. doe. no~ know if .he will

have a .alary a~ ~he proposed We.terville .~ation (Tr. 381-382, 384-385, 387,

407-408).

49. Since deciding in Deceab.r 1991 ~o apply for ~h. We.~ervill.

frequ.ncy, Davi. h•• done v.ry li~~le to learn abou~ ~he radio indu.~ry. She h••

read an HAS book about .inori~y en~erpri.e. and lis~en. aore to radio. In July

1993, a~ ~he ~i.e of depositions in this proceeding, D.vis ~ook a ~our of ~he

S~ation WBBY-PM facilities (Tr. 412, 417).

50. D.vi. conceded ~h.~ certain parts of her hearing exhibi~ were

incorr.c~. In ~h. he.ring exhibit, D.vis included newspaper article. wherein she

r.pr•••n~ed ~ha~ B.n D.vi., her brother-in-l.w, was a partner, shareholder, and

officer in Bri~~. D.vis gave ~his inforaation ~o ~he newspaper and knew a~ the

~iae ~h.~ i~ was no~ corr.c~ (Davis Ex. 1, .t~ach. Band Ei Tr. 64-102, 431-434,

437, 439-445).
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Qualitativ. Iphanc..ents

51. Davis claia. a pr.f.r.nc. for local re.id.nc. in the propo.ed ••rvic.

ar.a fro. 1984 to the pr•••nt. She claia. a pr.f.r.nc. for nua.rou. civic

activiti•• in the propo.ed ••rvice ar.a, which includ•• the COlumbu. Chaab.r of

co.aerc., C01Ulabu. Chapt.r of Link., United Way, C01Ulabu. Speech and H.aring

Board, and the H.w Sal_ Bapti.t Church. Davi. ha. no pa.t broadca.t .xperience

(Davi. Bx. 1, pp. 1-7; Tr. 64-102, 375).

Diverlificaloiop

52. Davi. n.ith.r owns nor control. !Dy aediua of .... co_unication.

(Davi. Bx. 1, p. 7; Tr. 64-102).

Auxiliary Pour

53. Davi. propo.e. to provide auxiliary power at her station (Davi. Bx.

2, p. 1; Tr. 64-103).

PROPOSBD COHCLQSIQlfS or LAW

Area. and Populaloion

54. ORA i ••ntitled to a pr.fer.nce ov.r WII for providing 60 dBu or 1.0

aV/a s.rvic. to gr.at.r ar.a. and aor. population. ORA would provide ••rvice to

approxiaat.ly fifty (50') per cent aore ar.as and population than would b.

provided by WII (finding., para. 4). B.cause the ar.a. and population are

alr.ady well-.erved with five (5) or aore .xisting broadca.t servic.s, thi.

pr.fer.nce would be very .light. Bartop Broadcasting eo., 104 FCC2d 785, 791,

para. 8 (Rev. Bd. 1986).

55. Th. differ.nc•• in population to be s.rved by ORA, Ringer, and ASF are

1••• than five (5\) per cent and thus Dot deci.ionally .igaificant. ~

Broadca'loipq, 99 FCC2d 688, 699, para. 18 (1989). However, ORA would serve

approxiaately a tw.nty (20') per cent greater land ar.a than would b. provided

by Asr (para. 4). Thus, ORA would be entitled to a very very slight preference

over ASr. Barton Broadcastipg CO.

56. Although Davis will provide service to approxiaately five (5') per

c.nt aor. population than ORA, it will provide service to approxiaately a five
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(5t) per c.nt gr••t.r l.nd .r•• th.n would be provid.d by D.vi. (p.ra. 4). Thu.,

th••••dv.nt.g•• would .ff.ctiv.ly c.nc.l out and n.ith.r ORA nor Davi. i •

• ntitled to • pr.f.r.nc. ov.r the oth.r in this re.p.ct. M.tro Broadcastipq.

57. ORA i ••ntitled to a pr.f.renc. for providing new nighttia•••rvic.

to und.r-.erved area.. Non. of the oth.r applicant. would provide such .ervic.

(par•• 5). N.w .ervic., including nighttia•••rvic., to und.r-served ar••• i.

of gr••t.r weight th.n providing ••rvic. to well-••rved (5 or .ar. ..rvic•• )

.r.... Radio Jon••boro. Inc., 96 PCC2d 1106, 1112-1113 (R.v. Bd. 1984);

Chri.ti.n Broadc••tipg of the Midl.nd•• InC., 99 PCC2d 578, 582-583, par•• 9-10

(R.v. Bd. 1984). Accordingly, ORA i. ov.r.ll the pref.rred applicant und.r the

.r••• and population i ••ue.

Ohio Radio As.oci.t••• Inc.

58. ORA i ••ntitled to • div.rsification pr.f.r.nc. becau•• n.ith.r it nor

it. principal. h.ve .ny other cQ9Dizable .edia inter••ts (par•• 8). ORA i.

entitled to • pr.fer.nc. for providing auxiliary pow.r .t its .tudio .nd tow.r

.it. (par•• 9).

D.vid A. Ringer

59. Ringer i. not .ntitled to any integration credit. Be f.iled to

.dvanc. • .pecific .nd convincing propo.al to div••t or t.rain.te hi. curr.nt

full-tia. occup.tion and bu.ine•• a. a land developer. Ringer did not propo••

to .ell this busine•• , apparently only to .o_how terainate hi...ploy.ent there.

It i. not known who he would turn over hi. r ••ponsibiliti•• to. It is not known

how ..ny _ploy••• Ringer .upervi.e., the pr.cis. n.ture of hi. aanag_ent

r ••pon.ibiliti.s, or who would •••uae the.e respon.ibilities. Indeed, Ringer

f.iled to ev.n .ention in hi. hearing .xhibit his current occupation and bu.ine••

(p.ra. 11).

60. Th. v.ry .xist.nce of .n out.ide bu.in... int.r••t r.nd.r.

que.tionabl••n integr.tion coaaitaent in the ab••nc. of .ddition.l .howing. by

the .pplicant of the r.liability of its int.gration propo.al. Blanc.tt

Broadc••ting CO., 17 PCC2d 227, 230, para. 7 (Rev. Bd. 1969). Applic.nts have
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~h. burden ~o ••~abli.h how ~h.y will .ff.c~u.~. ~h.ir in~egra~ion propo••l ••

Cub.p-Aalric.p Liai~ed, 5 PCC Red 3781, 3785, p.r•• 28 (1990). Th. propon.n~ of

an in~egr.~ion propo••l .u.~ .ll.y any .ub.~.n~i.l doub~••• ~o .ff.c~u.~ing i~.

in~egr.~ionpropo••l. boxvill. Bro.dc.l1;ipq Corp., 103 PCC2d 669, 687 (Rev. &d.

1986). To .e.~ ~hi. burd.n, an .pplic.n~ .u.~ pre.en~ • d.~.il.d .nd convincing

pl.n •• ~o how i~ will acco.-od.~e ou~.ide bu.ine.. in~ere.ts with its

in~egr.tionpropos.l. lI.gum Bro.dc.sting Co., 6 PCC Red 912, 924, n. 63 (Rev.

&d. 1991). In order to r.ceive in~egr.tion credit, an .pplic.nt aust .dv.nce •

• pecific propos.l .nd .ust .stablish • r •••onabl. .ssur.nc. th.t i~ will b.

c.rried ou~. RoYC' Ipt'rnatiop.l Bro.dc.stipg, 5 PCC Red 7063, par•• 7 (1990).

In si~u.~ions where .n .pplic.nt proposing full-~iae in~.gr.~ion h.s o~h.r

subst.nti.l ongoing busin.ss int.r.sts, • g.ner.lised pro.is. to r.duce the tiae

spent on • signific.nt busin.ss int.rest is insuffici.nt. L.ining.r-Geddes

P.rtn.rship, 2 PCC Red 3199, par•• 3 (R.v. &d. 1987), r.v. depi.d, 3 PCC Red 1181

(1988).

61. Ring.r is the own.r .nd full-tia. aan.g.r of • land d.v.lopll.nt

coap.ny, of which the r.cord is virtu.lly sil.nt. Be h.s fail.d to d.scrib. his

current r.sponsibilities .nd to specify the n.tur. of his tia. coaait..nts. In

sua, Ring.r's pl.dg. to t.rain.t. his busin.ss .ctivities is • v.gu. .nd

gen.r.lis.d proais. no different than the ones which the Co..ission h.s

consist.ntly r.j.ct.d. IU,.!....!..G.!.., Pl.asur. Illand Broadcasting, Ipc., 6 PCC Red

4163, 4165, para. 16 (R.v. Bd. 1991). Accordingly, Ring.r IlUS~ b. d.nied

in~egr.tion cr.dit.

62. Anoth.r ind.pendent basis to d.ny Ring.r integr.tion credit is that

h. is • p.rty to • non-co.pet••gr._.nt. This .gr••••nt is with. a.di.-r.l.t.d

co.p.ny .nd cov.rs the .ntir. St.t. of Ohio. Ring.r conc.ded th.t the .gr••••nt

do.s not cl••rly liait it••lf to n.wsp.per or print comp.tition. B. d.clin.d to

produce • copy of the agr._.nt (p.ra. 12). Ring.r has siaply f.il.d to .e.t his

burd.n of proof as to this issu.. Cub.n-Aa.rican Limit.d, applicants h.v. the

burd.n of proof .s to their int.gration proposal. Th. f.ct that Ringer is

- 16 -



currently .n owner of St.tion WYBS-PIC in Ohio i. not deteraiaativ. of wh.th.r or

not h. would be in viol.tion of the non-coapet. agr....nt b.caus. h. is only •

ainority own.r and i. not an ..ploy•• of that .tation. In contrast, Ring.r would

b. the controlling own.r .nd ..nag.r of the propo.ed w••t.rvill. st.tion (par••

15).

63. Ring.r au.t b•••••••ed a div.r.ification d...rit. Bis propo••l to

div••t hi. int.r••t in Station WYBS-PIC is not cr.dibl.. Ring.r conceded that,

.t the tia. h...d. this propo.al in hi. application, h. had not talked to anyon.

about buying hi. own.r.hip int.r••t. It w•••0 •• t.n aonth. lat.r th.t Ring.r

fir.t talk.d to the co-own.r. of St.tion WYBZ-PII about buying his int.r••t. Ev.n

now, Ring.r do•• not h.v. a writt.n purcha•• agr....nt (para•• 15-16).

64. Ring.r i. not .ntitl.d to credit for auxili.ry pow.r. S. failed to

include .uxili.ry power g.n.r.tor. in hi. co.t ••ti..t.. .t the tiae of filing

hi••pplic.tion. ~.y w.r. not includ.d until aft.r hi. d.po.ition in July 1993,

wh.n this ..tt.r was r.i.ed by oppo.ing coun••l (para. 11). Ath.n. Proadcastina «

~, 11 PCC2d 452, 461-462, p.ra. 22 (R.v. 14. 1969), .uxiliary pow.r proposal

r.j.ct.d wh.r. it w•• not includ.d in cost ••tiaat•• at ti•• of filing, cit.d

with approval in Lipda U. Kulisky, 8 PCC Rcd 6235, 6238, n. 1 (R.v. 14. 1993).

AS' Broadca.loina COrp.

65. ASP is not .ntitled to any integration credit. It. int.gration

propo••l i. inh.r.ntly incr.dibl.. A. ob••rv.d by the U. S. COurt of Appeal., the

COaai••ion'. two-ti.r own.r.hip polici•• produc. ".trang. and unnatural" bu.in•••

r.l.tion.hip.. B.cht.l v. PCC, 951 P.2d 873, 880 (D.C. Cir. 1992). ASP aay w.ll

be the .tr.ng••t and the ao.t unnatural of the lot. Pri•••ll ' s stat.d r.ason for

foraing ASP and applying for the W••t.rvill. fr.quency is to .ave the jobs of the

_ploy••s of now d.funct Station WBBY-PII. She was IROv.d by th.ir t.ar. wh.n the

.t.tion w.nt off-th.-air (para. 20).

66. Beauvai., who i. Pri•••ll'. financi.l b.ck.r .nd who i. an .xperi.nc.d

bro.dc••t.r and bu.in.....n, was a virtual strang.r to h.r at the tia. of

org.ni.ing ASP. B. purport.dly agr••d to provide alao.t two hundr.d thousand
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dollars for the Westerville application aDd station after only a one hour

..eting, which was ~stly social. At this ..eting, "auvais did not inquire

about the budget for the proposed station, a business plan for the proposed

station, the potential profitability of the proposed station, the foraat of the

proposed station, the signal coverage of the proposed station, the total ~unt

of ~ney n.eded, how his ~n.y would be spent, the past financial and business

history of Station WBBY-PM (which would be leased by ASP), the chances of winning

the construction perait, Pri••ell's financial re.ource., Pri••ell'. pa.t

broadcast .xperience and per.onal background, or Pri••ell's propo••d .alary a.

General Manag.r (para•• 22-23).

67. It is .!aply unbelievable that an .xperienced broadcaster and

bu.iD.....n would agr.e, after a on. hour .eeting, to give almo.t two hundred

thou.and dollar. to a virtual .trang.r, who .er.ly want. to save the job. of her

co-worker., and have no control over the u•• of hi. fund. and a.k no .ub.tantive

questions about the .tation in which he would b. inv••ting (paras. 20-23, 25).

Metroplex Co.-upicatiop•• Inc., 5 PCC Rcd 5610, 5611-5612, para. 13 (1990), no

integration credit awarded where the application i. foraed in a aanner

irreconcilable with the exerci•• of sound bu.in.s. judga.nt.

68. perhap., "auvai.' .e..ingly irrational conduct can be explained by

the fact that h. had previously ..d. a profit fro. financially backing anoth.r

PM application for a station which wa. n.ver built. Th. applicant in that

proceeding was a friend of Pri••ell'.. That person acted as an interaediary in

this proceeding for Pri•••ll and ..auvais and told Pri•••ll how to go about

filing and pro.ecuting an PM application. That per.on al.o gave Pri•••ll a

shar.hold.r. agr....nt to us. in this proc••ding which was us.d by B.auvai. in

the oth.r proc.eding (para•• 21, 23-25).

69. Another ba.is to .xplain B.auvai.' ....ingly irrational conduct and

another independ.nt ba.i. to d.ny int.gration cr.dit to ASP i. that ..auvais i.

not actually in.ulated fro. control or aanag...nt of the propo.ed W••t.rvill•

• tation. Jio corporate agr...ent prohibit. B.auvais fro. being an e.ploy.e of ASP
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or ~h••~.~ion, froa being .n ind.pend.n~ con~r.c~or, fro. b.ing .n .g.n~, froa

being involved in ~h. corpor.~ionor .~.~ion, or fro. coaaunic.~ingwi~h Pri:...ll

•• ~o ~he day-~o-d.y bu.ine•• of ~he corpora~ion or s~.~ion (para. 26). Co~~on

Bro.dc••~inq Co., 4 PeC Rcd 1781, 1783, p.ra•• 19-21 (1990).

70. Becau•• of ~he lack of in.ula~ion b.tween Be.uvai. and ASP, Beauv.i.'

broadc••t int.re.t••us~ be a~~ributed ~o ASP for purpose. of diver.ific.tion.

At~ribu~ionof Owner.hip In~ere.t., 97 PCC2d 997 (1984), Acon. gr.nted in p.rt,

58 RR2d 604, 619-620, p.ra. 49 (1985), furth.r recon. gr.nted in part, 1 PCC Rcd

802,803, par••• 5-6 (1986). Beauv.i.' bro.dcas~ intere.t., in nearby Michigan,

which would not b. div••~ed, would require ~he n~ of .~ l •••t • .light

~ aod.rat. diversific.tion d_eri~ ag.in.t ASP. Policy S~at..ent on COIlparative

Broadca.~ Be.rings, 1 PeC2d 393, 395 (1965), the dis~ance fro. the co..uni~y of

lic.n.e d.teraines the weigh~ of the diver.ification de.erit. JiH A!!2,

Christiap Broadcasting of the Midlapd•• Inc., para. 5.

71. ASP i. not entitled to credit for auxili.ry power. Pri••ell failed

to include auxiliary pow.r genera~or. in her cost e.tiaates for ASP a~ the ~iae

of filing ~he application. They were not included until af~er her July 1993

depo.i~ion, when this ..~~er wa. rai.ed by opposing counsel (para. 29). A~heps

Bro.dc.sting. Inc.; Lind. y. lulisky.

WilbUrn Industries. InC.

72. WII is not enti~led ~o any integr.~ion credit. Charles Wilburn, the

purport.d in~egra~ed stockholder, conceded that he intend. to retire a~ age

sixty-fiv.. Be will be sixty-five in April 1994 (para. 31). Accordingly, WII' s

in~egra~ion propos.l has no peraanence. Policy S~at..ent on Coapara~ive

Bro.dc.st Bearings, 395, n. 6; Martin Interaart, InC., 3 PCC Rcd 1650, 1652,

par•• 7 (Rev. Bei. 1988), integra~ioncredit to be .warded only to those propo••ls

which will be adhered to on a peraanent basis.

73. This in~.nded retir..ent by Ch.rles is further corrobor.ted by ~he

f.c~ that his friend, .elson Balbrey, an experienced broadcaster, will .dai~t.dly

play. significant role at the propo.ed Westerville sta~ion (para. 33). ADother
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fact corroborating that Charle. would retire .oon after co_encing hi. duties a.

General Manager i. that he ha. never aanaged a broadca.t .tation (para. 32).

74. Another independent ba.i. to reject WII'. integration propo.al i. that

it i. inheren~ly incredible. Charles claia. that, in order to effectuate hi.

integration propo.al, he will give hi. law practice to hi. .on, Bernard, a

purported non-voting .tockholder in WII, for no monetary con.ideration. Yet,

Charle. would continue to pay half the rent for the law fira office, although

receiving no inco.e fro. the law fira and initially have no .alary fro. the

.tation (para. 35). Atlaptic City CO_unity Broadca.ting. Inc., 6 FCC Rcd 925,

932, para. 22 (Rev. Pd. 1991), ~, 8 FCC Rcd 4520, 4523, para. 17 (1993),

integration propo.al which i. not well-thought out or well-conceived .u.t be

rejected.

75. Further evidence that WII'. integration propo.al i. not well-thought

out or well-conceived i. the fact that Charles i ••arried and there i. no record

evidence a. to whether hi. wife ha. agreed to this peculiar arrang..ent which

would adver.ely iapact her financial well-being (para. 35). Moreover, in order

for Charle. to iapleaent hi. integration propo.al, Bernard would be required to

either work .o.e eighty hour. per week to aaintain the law practice of the fira,

or to hire another attorney. Bernard ha••ade no effort to obtain .uch legal

help. Charle. i. al.o vague about how long it would take for him to pha.e out

of the law fira (para. 36).

76. WII'. integration propo.al i. incredible and unreliable in view of the

aanner in which it wa. conceived. At the time of filing the We.terville

application, WII wa. not repre.ented by FCC counsel. At that ti.e, Charles and

Bernard agreed that each would be an equal fifty (50%) per cent owner, each would

work part-ti.. at the .tation in noainal aanage.ent po.itions, each would still

continue practicing law, and a friend, Babrey, who is an experienced broadca.ter,

would playa .ignificant role at the .tation. Bernard .ub.tantially participated

in preparing and filing the application, including signing the certification page

(para•• 33, 37). After filing the application, FCC counsel was retained. ae
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